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ANIMALS
 DOGS. The	plaintiff	was	injured	when	dogs	owned	by	the	
defendants ran on to a highway in front of the plaintiff who was 
riding	a	bicycle.	The	trial	court	granted	summary	judgment	for	
the defendants because the defendants demonstrated that they 
lacked	 actual	 or	 constructive	knowledge	 that	 the	dogs	had	 a	
propensity	to	interfere	with	traffic.	The	court	held	that	evidence	
that the dogs were allowed to run free on the defendants’ farm 
and	that	the	defendants	referred	to	the	dogs	as	“trouble”	was	
insufficient	to	raise	a	triable	issue	of	fact	as	to	the	defendants’	
knowledge	that	the	dogs	had	a	propensity	to	run	into	traffic	on	
the highway.  Myers v. Maccrea, 2009 N.Y. App. Div. LEXIS 
3164 (N.Y. Sup. Ct. 2009).
 FEDERAL FARM 
PROGRAMS
 NOXIOUS WEEDS. The APHIS has issued proposed 
regulations	amending	the	regulations	governing	the	importation	
and	interstate	movement	of	noxious	weeds	to	add	definitions	of	
terms used in the regulations, add details regarding the process 
of	 applying	 for	 the	permits	 used	 to	 import	 or	move	noxious	
weeds, add a requirement for the treatment of niger seed, and add 
provisions	for	petitioning	to	add	a	taxon	to,	or	remove	a	taxon	
from, the noxious weed lists. The changes update the regulations 
to	 reflect	 current	 statutory	 authority	 and	program	operations	
and	improve	the	effectiveness	of	the	regulations.	The	proposed	
regulations	also	add	seven	taxa	to	the	list	of	terrestrial	noxious	
weeds and to the list of seeds with no tolerances applicable to 
their introduction:
Acacia	nilotica	(Linnaeus)	Wildenow	ex	Delile	(prickly	acacia)
Ageratina	riparia	(Regel)	R.M.	King	and	H.	Robinson	(mistflower)
Arctotheca	calendula	(Linnaeus)	Levyns	(capeweed)
Euphorbia	terracina	Linnaeus	(false	caper)
Inula	britannica	Linnaeus	(British	elecampane)
Onopordum	acaulon	Linnaeus	(stemless	thistle)
Onopordum	illyricum	Linnaeus	(Illyrian	thistle)
74 Fed. Reg. 27456 (June 10, 2009).
 FEDERAL ESTATE
AND GIFT TAXATION
 GENERATION-SKIPPING TRANSFERS.	 Several	
identical	trusts	were	established	prior	to	September	25,	1985,	
by	a	decedent’s	will	which	provided	for	an	annuity	to	be	paid	
to	individuals,	with	the	remaining	annual	income	distributed	to	
charitable	organizations.	The	trust	corpus	increased	substantially	
such that only four percent of its assets were required to pay the 
annuities and the trustee fees were three times the amount of the 
annuities. The charities sought an agreement with the trustees 
and	annuity	beneficiaries	to	accelerate	distribution	of	the	trust	
remainder	to	the	charities	and	retention	of	assets	sufficient	to	
pay	the	annuities	over	the	expected	lives	of	the	beneficiaries.	
The	parties	reached	an	agreement	which	provided	for	retention	
in the trust of only the assets needed to fund the annuities. The 
annuities would continue to be paid from the trust income 
and any additional income would still be paid to the charities. 
The other trust assets would be distributed immediately to the 
charities.	The	IRS	ruled	that	the	change	in	the	trust	provisions	
and	distribution	of	most	of	the	trust	assets	would	not	subject	
the trust to GSTT. Ltr. Rul. 200922013 through 200922027, 
Sept. 15, 2008. 
 FEDERAL INCOME 
TAXATION
 COUNTY AND MUNICIPAL BONDS. The IRS has issued 
guidance	 regarding	 the	maximum	 face	 amount	 of	 recovery	
zone	economic	development	bonds	and	recovery	zone	facility	
bonds	that	may	be	issued	by	each	state	before	January	1,	2011	
under	I.R.C.	§§	1400U-2	and	1400U-3,	as	provided	by	I.R.C.	
§	1400U-1.	Notice 2009-50, I.R.B. 2009-__.
 COURT AWARDS AND SETTLEMENTS. The taxpayer 
had	filed	suit	against	an	employer	for	Medicare	fraud	under	
the	federal	False	Claims	Act.	The	taxpayer	received	a	portion	
of	 the	 judgment	 award	under	 the	whistle-blower	 provisions	
of	 the	 statute.	However,	 an	 investigator	 sued	 the	 taxpayer	
for	 fees	 resulting	 from	 investigations	 performed	 as	 part	 of	
the	lawsuit	and	the	taxpayer	filed	for	bankruptcy	in	order	to	
prevent	collection	of	the	fees	from	the	judgment	award.	One	
installment	of	the	award	was	received	by	the	taxpayer	in	1999	
but was transferred to the bankruptcy trustee pending a ruling 
on	the	investigator’s	claim.	The	taxpayer	argued	that	the	last	
installment was not included in taxable income because the 
taxpayer	never	received	the	benefit	of	the	payment.	The	court	
held	that	the	taxpayer	had	sufficient	dominion	and	control	over	
the	installment	to	include	that	amount	in	income	when	received.	
The	court	noted	that	the	taxpayer	had	voluntarily	transferred	
the payment to the bankruptcy trustee, indicating the taxpayer’s 
control	over	the	funds.	The	appellate	court	affirmed	in	a	decision	
designated as not for publication.  Burns v. Comm’r, 2009-1 
U.S. Tax Cas. (CCH) ¶ 50,402 (9th Cir., 2009), aff’g, T.C. 
Memo. 2007-271.
	 The	taxpayer	was	an	officer	in	the	U.S.	Air	Force	who	was	
removed	from	active	duty	and	transferred	to	the	U.S.	Air	Force	
Reserve	as	part	of	as	reduction	in	the	armed	forces.	The	taxpayer	
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filed	suit	against	the	Air	Force	for	age	and	race	discrimination	
and the parties reached a cash settlement. The court held that the 
settlement amount was taxable income because the settlement 
was	not	compensation	for	physical	injuries	or	illness.	Hennessey 
v. Comm’r, T.C. Memo. 2009-132.
 DEDUCTION FOR NEW AUTO PURCHASES. The IRS 
has announced that the deduction for payment of state sales taxes 
on	the	purchase	of	a	new	automobile	is	available	in	states	which	
do	not	have	sales	taxes.	Taxpayers	who	purchase	a	new	motor	
vehicle	in	states	that	do	not	impose	state	sales	or	excise	taxes	are	
entitled to deduct other fees or taxes imposed by the state or local 
government	that	are	based	on	the	vehicle’s	sales	price	or	as	a	per	
unit	fee.	According	to	the	IRS,	the	intent	of	the	provision	is	that	
these other fees or taxes could qualify for purposes of the special 
tax	deduction.	To	qualify	 for	 the	deduction,	 the	vehicle	must	
be	purchased	after	Feb.	16,	2009,	and	before	Jan.	1,	2010.	The	
special	deduction	is	available	regardless	of	whether	taxpayers	
itemize	deductions	on	 their	 returns.	Taxpayers	can	claim	 this	
special	deduction	only	on	their	2009	tax	returns	next	year.	The	
deduction	is	limited	to	the	fees	or	taxes	paid	on	up	to	$49,500	
of	the	purchase	price	of	a	qualified	new	car,	light	truck,	motor	
home, or motorcycle. The amount of the deduction is phased 
out	 for	 taxpayers	whose	modified	 adjusted	 gross	 income	 is	
between	$125,000	and	$135,000	for	individual	filers	and	between	
$250,000	and	$260,000	for	joint	filers.	IR-2009-60.
 DISCHARGE OF INDEBTEDNESS. The taxpayer used a 
credit card to purchase items for the taxpayer’s business. The 
credit card company reduced the amount owed on the card 
account	and	issued	a	Form	1099-C	listing	the	amount	of	forgiven	
debt as income to the taxpayer. The taxpayer did not include 
the	debt	reduction	as	income	but	filed	Form	982,	Reduction	of	
Tax Attributes Due to Discharge of Indebtedness, claiming a 
reduction	in	basis	equal	to	the	amount	of	forgiven	debt.	However,	
the taxpayer did not indicate the reason why the taxpayer was 
eligible	for	the	basis	reduction.	The	taxpayer	claimed	to	have	
been	 insolvent	at	 the	 time	of	 the	debt	discharge	but	provided	
only	 personal	 testimony	 as	 to	 the	 taxpayer’s	financial	 status.	
The	court	held	that	the	taxpayer	provided	insufficient	evidence	
of	insolvency	at	the	time	of	the	debt	forgiveness;	therefore,	the	
debt reduction amount was taxable income. Hakim v. Comm’r, 
T.C. Summary Op. 2009-92.
 The taxpayer and former spouse purchased an automobile 
during	marriage	with	a	loan.	The	divorce	decree	provided	that	
the taxpayer would be responsible for the loan payments but 
the taxpayer defaulted on the loan and the car was repossessed. 
The	loan	company	attempted	to	collect	on	the	loan	deficiency	
but	eventually	cancelled	the	loan.	The	loan	company	issued	a	
Form	1099-C,	Cancellation	of	Debt,	listing	the	amount	of	the	
loan	cancelled.	The	taxpayer	claimed	to	have	been	insolvent	at	
the	time	the	car	loan	was	cancelled	but	provided	only	personal	
testimony	as	to	the	taxpayer’s	financial	condition	at	the	time	of	
the	loan	discharge.	The	court	held	that	the	taxpayer	failed	to	prove	
insolvency	at	the	time	of	discharge	and	included	the	cancelled	
debt as taxable income.  Fuller v. Comm’r, T.C. Summary Op. 
2009-91.
 EMPLOYEE BENEFITS. The IRS has issued a request 
for	comments	from	the	public	regarding	several	proposals	to	
simplify the procedures under which employers substantiate 
an	 employee’s	 business	 use	 of	 employer-provided	 cellular	
telephones or other similar telecommunications equipment. 
The Wall Street Journal has reported that “Besides wireless 
companies,	 a	 diverse	 coalition	 including	 local	 government	
groups, college administrators and farm groups is seeking 
legislation	 to	remove	cellphones	from	the	 types	of	property	
that	are	taxable	fringe	benefits,	in	the	absence	of	strict	record-
keeping. Such legislation sponsored by Reps. Sam Johnson 
(R.,	Texas)	and	Earl	Pomeroy	(D.,	N.D)	passed	the	House	in	
2008	but	 stalled	 in	 the	Senate.	Those	 lawmakers	 and	Sens.	
John	Kerry	(D.,	Mass.)	and	John	Ensign	(R.,	Nevada)	have	
introduced	 similar	 bills	 this	 year.”	Notice 2009-46, 2009-1 
C.B. 1068.
 ENERGY EFFICIENCY IMPROVEMENTS CREDIT. 
This IRS has updated interim guidance, pending the issuance 
of regulations, relating to the credit for nonbusiness energy 
property	under	I.R.C.	§	25C.	The	notice	provides	procedures	
that manufacturers may follow to certify property as either 
eligible	 building	 envelope	 components	 or	 qualified	 energy	
property, as well as guidance regarding the conditions under 
which	taxpayers	seeking	to	claim	the	I.R.C.	§	25C	credit	may	
rely	on	a	manufacturer’s	certification.	Additionally,	this	notice	
provides	guidance	about	changes	made	 to	 the	 I.R.C.	§	25C	
credit	by	the	Energy	Improvement	and	Extension	Act	of	2008,	
Division	B	of	Pub.	L.	No.	110-343,	122	Stat.	3765	 (2008),	
and	 the	American	Recovery	 and	Reinvestment	Tax	Act	 of	
2009,	Division	B	of	Pub.	L.	No.	111-5,	123	Stat.	115	(2009).	
The	notice	provides	 transition	 rules	 for	certain	nonbusiness	
energy	property	acquired	before	June	1,	2009,	and	for	certain	
nonbusiness	energy	property	placed	in	service	after	December	
31,	2008.	The	IRS	and	the	Treasury	Department	expect	that	the	
regulations will incorporate the rules set forth in this notice. 
Notice 2009-53, I.R.B. 2009-25.
 INNOCENT SPOUSE.	The	 taxpayer	 filed	 for	 innocent	
spouse	relief	after	signing	a	Form	870,	Waiver	of	Restrictions	
on Assessment and Collection of Deficiency in Tax and 
Acceptance	of	Overassessment.	 In	 a	Chief	Counsel	Advice	
letter, the IRS ruled that the taxpayer was eligible, if all factors 
applied	favorably,	to	request	innocent	spouse	relief	because	the	
liability would be considered an understatement for purposes 
of	I.R.C.	§	6015(b).	The	IRS	ruled	that	the	same	result	would	
apply	 to	 signing	 of	 	 Form	4549,	 Income	Tax	Examination	
Changes, or similar form. This is in contrast to a spouse who 
signed	and	filed	a	joint	amended	return	showing	a	liability,	in	
which case the liability would be considered an underpayment, 
entitling such spouse to seek only equitable innocent spouse 
relief	under	I.R.C.	§	6015(f).	CCA Ltr. Rul. 200922039, April 
27, 2009.
	 The	taxpayer	and	former	spouse	had	filed	joint	tax	returns	
while	married	which	did	not	include	income	received	by	the	
taxpayer and the spouse. The taxpayer knew that the return did 
not include the omitted income but thought that an amended 
return	would	be	filed	to	report	the	income.	The	court	also	noted	
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that	the	taxpayer	would	not	have	a	tax	liability	had	the	taxpayer	
filed	a	single	return	and	that	most	of	the	unpaid	taxes	were	
self-employment	taxes	on	the	former	spouse’s	earnings.	The	
court held that the taxpayer was entitled to equitable innocent 
spouse	relief	under	I.R.C.	§	6015(f).	Denton v. Comm’r, T.C. 
Summary Op. 2009-87.
 INFORMATION RETURNS. The IRS has announced that 
it	 is	 temporarily	 suspending	 the	 requirement	 to	file	 foreign	
bank	account	reports	(FBARs)	(Forms	TD	F	90.22-1,	Report	
of	Foreign	Bank	and	Financial	Accounts)	due	on	June	30,	2009,	
for	persons	who	are	not	citizens,	residents,	or	domestic	entities.	
Form	TD	F	 90.22-1,	which	was	 revised	 in	October	 2008,	
changed	the	definition	of	“United	States	person”	and	resulted	
in some confusion that may require additional guidance. 
Therefore,	for	FBARs	due	on	June	30,	2009,	taxpayers	should	
use	the	prior	(July	2000)	definition	in	determining	who	must	
file	an	FBAR.	Under	that	former	definition,	a	“United	States	
person”	is	(1)	a	citizen	or	resident	of	the	United	States,	(2)	
a	domestic	partnership,	(3)	a	domestic	corporation,	or	(4)	a	
domestic	estate	or	trust.	Taxpayers	required	to	file	an	FBAR	
due	on	June	30,	2009,	should	still	file	the	current	version	of	
Form	TD	F	90.22-1.	The	substitution	of	the	prior	definition	
of	“United	States	person”	applies	only	with	respect	to	FBARs	
due	on	June	30,	2009.	IR-2009-58.
 MEDICAL EXPENSES.		The	taxpayer	obtained	in	vitro	
fertilization	services	which	were	paid	 for	by	 the	 taxpayer’s	
parent as a wedding gift. The taxpayer claimed the medical 
expenses	 as	 a	 deduction	on	Schedule	A,	 subject	 to	 the	 7.5	
percent	limitation.	The	taxpayer	later	received	a	full	refund	
because	the	services	were	unsuccessful.	The	court	held	that	the	
taxpayer was not eligible for the medical expense deduction 
because	the	taxpayer	did	not	pay	for	the	services.	McGrath 
v. Comm’r, T.C. Memo. 2009-126.
 PARTNERSHIPS
 ADMINISTRATIVE ADJUSTMENTS.  In a Chief Counsel 
Advice	 letter,	 the	 IRS	 ruled	 that,	when	 the	 partnership	 has	
ceased	 business	 activity,	 either	 the	 partnership	 or	 the	 IRS	
can designate a tax matters partner for purposes of signing 
an extension of time on assessments. The IRS also has the 
option	 of	 seeking	 extensions	 from	 the	 individual	 partners.	 
The	IRS	also	ruled	that	only	one	final	partnership	administrative	
adjustment	may	be	issued	to	a	tiered	partner.	CCA Ltr. Rul. 
200923035, Aug. 4, 2008.
	 In	a	Chief	Counsel	Advice	letter,	the	IRS	ruled	that	(1)	there	
is	no	tax	matters	partner	in	a	single-member	limited	liability	
company	because	the	LLC	is	not	taxed	as	a	partnership;	(2)	if	
an	LLC	has	no	manager-members,	all	members	are	considered	
general	partners	and	are	eligible	to	be	the	tax	matters	partner;	
and	(3)	in	a	two-member	LLC,	if	the	general	partner	converts	
all	partnership	items	to	non-partnership	items,	the	remaining	
limited partner cannot be designated as the tax matters partner 
and the general partner remains the tax matters partner unless 
the	conversion	occurs	under	a	special	enforcement	regulation	
such as bankruptcy. CCA Ltr. Rul. 200923039, Aug. 7, 
2008.
	 The	taxpayer	owned	a	single-member	LLC	which	was	treated	
as a disregarded entity because the LLC did not elect to be taxed 
as a corporation. The LLC owned an interest in a partnership and 
the taxpayer claimed losses passed through the LLC and did not 
notify the IRS that the LLC was a partner in the partnership which 
generated	the	losses.	The	IRS	filed	a	notice	of	deficiency	against	
the	taxpayer	within	the	three-year	statute	of	limitations	and	the	
taxpayer	argued	 that	 the	notice	was	premature	because	a	final	
partnership	administrative	adjustment	(FPAA)	was	not	given	to	
the	partnership.	The	court	held	that	the	notice	of	deficiency	was	
not premature because no FPAA was issued to the partnership. 
Meruelo v. Comm’r, 132 T.C. No. 18 (2009).
 DISTRIBUTIVE SHARE. The taxpayer owned legal title to an 
interest	in	a	family	limited	partnership.	The	title	was	received	as	a	
bequest from the taxpayer’s father’s estate. The taxpayer attempted 
to	obtain	distributions	from	the	partnership	but	was	prevented	by	
the other partners and by court decisions. The taxpayer did not 
include	the	distributive	share	of	partnership	income	as	personal	
income	because	the	taxpayer	received	no	beneficial	interest	in	
the partnership income. The court held that the taxpayer was not 
liable	for	tax	on	the	taxpayer’s	distributive	share	of	partnership	
income	because	 the	 taxpayer	 had	no	beneficial	 interest	 in	 the	
partnership	due	to	lack	of	control	over	distributions.		Windheim 
v. Comm’r, T.C. Memo. 2009-136.
 ELECTION TO ADJUST BASIS. A partner in the taxpayer 
partnership contributed additional capital which was distributed 
to other partners and treated as a sale of partnership interests 
under	I.R.C.	§	707(a)(2)(B).	Although	the	partnership	intended	
to	make	the	I.R.C.	§	754	election	to	adjust	its	basis,	the	election	
was not made on the partnership tax return for the year of the 
transaction. The IRS granted the partnership an extension of time 
to make the election on an amended return. Ltr. Rul. 200922007, 
Feb. 18, 2009.
 PENSION PLANS.	 For	 plans	 beginning	 in	 June	 2009	 for	
purposes of determining the full funding limitation under I.R.C. § 
412(c)(7),	the	30-year	Treasury	securities	annual	interest	rate	for	
this	period	is	4.23	percent,	the	corporate	bond	weighted	average	
is	6.46	percent,	and	the	90	percent	to	100	percent	permissible	
range	 is	5.81	percent	 to	6.46	percent.	Notice 2009-56, I.R.B. 
2009-25.
	 The	taxpayer	was	employed	by	a	city	and	obtained	several	loans	
from the taxpayer’s retirement fund. The taxpayer applied for a 
refinancing	of	 the	 loans	and	 the	 loan	processing	authorization	
document	explicitly	stated	that	the	refinancing	option	would	likely	
result in taxable  income. The document also offered two other 
options	that	would	not	result	in	taxable	income:	(1)	an	additional	
loan	on	the	original	terms;	or	(2)	a	new	loan	for	a	smaller	amount.	
The	original	loan	provided	for	77	payments	and	the	refinancing	
loan	set	the	number	of	payments	to	the	maximum	of	130.	The	plan	
issued	a	Form	1099-R,	Distributions	From	Pensions,	Annuities,	
Retirement	or	Profit-Sharing	Plans,	reporting	a	distribution.	The	
IRS	assessed	the	taxpayer	taxes	on	the	distribution	plus	the	10	
percent additional tax on early distributions. The court held that, 
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under	Treas.	Reg.	§	1.72(p)-1,	Q-20,	A-20(a)(2),	the	extension	
of	the	payment	time	to	130	months	caused	the	replacement	loan	
to be added to the amount of the loans replaced, resulting in 
loans	in	excess	of	the	limit	provided	by	I.R.C.	§	72(p)(2)(A)	
and a taxable distribution for the amount in excess of the limit. 
Billups v. Comm’r, T.C. Summary Op. 2009-86.
 QUALIFIED PLUG-IN ELECTRIC VEHICLE 
CREDIT. The IRS has issued guidelines which set forth a 
process that allows manufacturers to certify to the IRS that 
a	particular	vehicle	meets	the	requirements	of	I.R.C.	§	30D.	
Taxpayers	purchasing	such	vehicles	can	rely	on	the	domestic	
manufacturer’s	(or,	in	the	case	of	a	foreign	manufacturer,	its	
domestic	distributor’s)	certification	that	both	a	particular	make,	
model,	and	model	year	of	vehicle	qualifies	as	a	plug-in	electric	
drive	motor	vehicle	under	I.R.C.	§	30D,	and	the	amount	of	the	
credit	allowable	with	respect	to	the	vehicle.	 	The	guidelines	
also	 provide	manufacturers	with	 procedures	 for	 certifying	
plug-in	vehicles	for	the	credit.	The	credit	is	equal	to	the	sum	
of:	(1)	$2,500,	plus	(2)	$417	for	each	kilowatt	hour	of	traction	
battery	capacity	in	excess	of	4	kilowatt	hours.	Section	30D(b)(1)	
limits	the	amount	of	the	credit	allowed	for	a	vehicle	to	amounts	
ranging	from	$7,500	to	$15,000,	depending	on	the	gross	vehicle	
weight	rating	of	the	vehicle.	The	qualified	plug-in	electric	drive	
motor	vehicle	credit	phases	out	over	the	period	beginning	with	
the second calendar quarter after the calendar quarter in which 
at	least	250,000	qualifying	vehicles	have	been	sold	for	use	in	
the	United	States	(determined	on	a	cumulative	basis	for	sales	
after	December	31,	2008).	Notice 2009-54, I.R.B. 2009-26.
 RENEWABLE ENERGY PRODUCTION TAX CREDIT. 
The IRS has issued guidance concerning the procedures that 
taxpayers	will	be	required	to	follow	to	make	the	irrevocable	
election	 to	 take	 the	 investment	 tax	 credit	 determined	under	
I.R.C.	§	48	in	lieu	of	the	production	tax	credit	under	I.R.C.	§	45	
with respect to certain renewable energy facilities. This election 
was	created	by	the	American	Recovery	and	Reinvestment	Tax	
Act	of	2009,	Division	B	of	Pub.	L.	No.	111-5,	123	Stat	115	
(2009),	 enacted	 on	February	 17,	 2009.	The	notice	 includes	
information about election procedures and the documentation 
required to complete the election. The notice also describes 
the	coordination	of	the	tax	credits	under	I.R.C.	§§	45	and	48	
with	Treasury	Department	grants	for	specified	energy	property	
under	§	1603	of	the	Act.	Notice 2009-52, I.R.B. 2009-25.
 REFUNDS.	In	2006	the	taxpayer	corporation	filed	a	lawsuit	
against	 the	 IRS	for	overpayment	of	 telephone	 long-distance	
excise	taxes.	In	2006,	the	taxpayer	also	filed	a	claim	for	a	refund	
of	the	excise	taxes	paid	in	1996.	Although	it	was	conceded	by	
the IRS that the excise taxes were improperly collected, the IRS 
denied	the	refund	claim	as	untimely	because	it	was	filed	more	
than three years after the tax return was due or two years after 
the taxes were paid. The taxpayer argued that the limitations 
period	did	not	apply	because	it	was	not	required	to	file	a	return	
in order to pay the taxes. The court held that the refund claim 
was untimely because it was not made within three years after 
the	 excise	 tax	 return	was	filed	 by	 the	 telephone	 company.	
RadioShack Corp. v. United States, 2009-1 U.S. Tax Cas. & 
70,285 (Fed. Cir. 2009), aff’g, 2008-1 U.S. Tax Cas. (CCH) 
¶ 50,278 (Fed. Cls. 2008).
 RETURNS.	The	IRS	has	extended	return-filing	and	payment	
deadlines	for	victims	of	the	severe	storms,	flooding,	tornadoes,	
and	straight-line	winds	on	May	3,	2009,	in	the	Kentucky	counties	
of Breathitt, Floyd, Owsley and Pike. Persons who qualify for 
assistance	have	until	 July	 2,	 2009,	 to	file	 returns,	 pay	 taxes	
and	perform	other	time-sensitive	acts	otherwise	due	between	
May	3,	 2009	 and	 July	 2,	 2009.	Kentucky Disaster Relief, 
2009FEDpara46,391 (CCH).
 S CORPORATIONS
 PASSIVE INVESTMENT INCOME.  An S corporation 
owned	two	rental	properties	and	provided	services	through	its	
employees, including maintaining the buildings, appurtenances 
and grounds of the rental properties, including structural 
maintenance,	building	and	fire	security,	landscaping	services,	
extermination	services,	and	other	routine	repairs	necessary	to	
maintain	 the	 properties.	 In	 addition,	 the	 employees	 provide	
comprehensive	leasing	services,	including	those	related	to	the	
marketing	 and	 advertising	 of	 the	 properties,	 developing	 the	
terms of the leases, negotiating the leases with tenants, and 
executing leases with tenants. The IRS ruled that the rental 
income	from	the	properties	was	not	passive	investment	income.	
Ltr. Rul. 200823007, Feb. 23, 2009.
 TAX RETURN PREPARERS.  The plaintiff used the 
defendant tax return preparer to prepare the plaintiff’s tax return. 
The plaintiff’s tax return was found in a dumpster, along with 
the returns of other customers of the defendant. The plaintiff 
filed	an	action	under	I.R.C.	§	7431(b)	for	violation	of	I.R.C.	§	
6103	for	improper	disclosure	of	tax	return	information.	 	The	
court	held	 that	 I.R.C.	§	6103	did	not	apply	 to	 the	defendant	
because	the	defendant	did	not	receive	the	disclosed	tax	return	
information from the IRS. The court denied the plaintiff’s 
motion to reconsider its decision. Pinero v. Jackson Hewitt 
Tax Service, Inc., 2009-1 U.S. Tax Cas. (CCH) ¶ 50,162 (E.D. 
La. 2009), motion to reconsider denied, 2009-1 U.S. Tax Cas. 
(CCH) ¶ 50,410 (E.D. La. 2009).
 TRAVEL EXPENSES. The U.S. State Department has 
published	the	maximum	rates	of	per	diem	allowances	for	travel	
in	foreign	areas.	These	rates	are	effective	June	1,	2009,	and	are	
used for determining per diem rates that employers can use to 
reimburse employees for lodging, meals and incidental expenses 
incurred	during	business	travel	away	from	home	without	the	
need to produce receipts. See Rev. Proc. 2007-63, 2007-2 C.B. 
809. PD Supp. 2009-541 , June 10, 2009.
 TRUSTS. Members of a family owned stock in an S 
corporation. The stock was contributed to a limited liability 
company taxed as a partnership. The family members each 
created	 a	 non-grantor	 trust	 funded	with	 cash.	 The	 trusts	
purchased the partnership interests in exchange for annuities. 
The	family	then	converted	the	trusts	to	grantor	trusts	by	changing	
the	trustee	to	a	related	party.	In	a	Chief	Counsel	Advice	letter,	
the	IRS	suspected	that	the	transactions	were	abusive	but	ruled	
that	the	conversion	from	a	non-grantor	trust	to	a	grantor	trust	
did not cause recognition of income. CCA Ltr. Rul. 200923024, 
in accordance with generally accepted agricultural practices and 
the person bringing the action acquired the interest in the land or 
improvements	alleged	to	be	affected	by	the	nuisance	before	the	
date	on	which	an	agricultural	operation	was	in	existence;	or	(2)	
the agricultural operation was not established prior to any change 
in	the	character	of	the	property	in	the	vicinity	of	the	agricultural	
operation.	The	court	held	that	the	plaintiff	had	the	burden	to	prove	
that an agricultural operation was not operated in accordance with 
generally accepted agricultural practices. The court also held that 
violations	of	environmental	laws	and	regulations	were	relevant	
only if shown to be part of the general accepted practices in the 
defendant’s	area.	The	court	upheld	a		summary	judgment	for	the	
defendant in that the plaintiff failed to demonstrate the standards 
for	generally	accepted	agricultural	practices,	either	by	evidence	of	
local practices or expert testimony. On a motion to reconsider, the 
court	clarified	its	holding	to	apply	only	to	plaintiffs	who	acquired	
their	interests	in	their	land	after	October	15,	1978,	the	effective	
date	of	the	right-to-farm	act.	Albert v. Peavy Co., 2009 U.S. Dist. 
LEXIS 9084 (E.D. La. 2009), clarified on reconsideration, 2009 
U.S. Dist. LEXIS 27331 (E.D. La. 2009).
 ZONING.  The defendant township adopted an ordinance 
which	 purported	 to	 regulate	 intensive	 agricultural	 activities	
(IAAs)	differently	from	normal	agricultural	operations	(NAOs)	
by requiring farmers who want to engage in IAAs to obtain a 
special exception from the Township Zoning Hearing Board. 
The ordinance differentiated between IAAs and NAOs by setting 
forth	distinct	activities	in	each	category.		The	ordinance	defined	
“agriculture”	as	“[t]he	cultivation	of	the	soil	and	the	raising	and	
harvesting	of	the	products	of	the	soil,	including	but	not	limited	to	
nursery,	horticulture,	forestry	and	animal	husbandry”;	“Agriculture	
(Intensive)”	was	defined	as	“[s]pecialized	agricultural	activities	
including, but not limited to, mushroom production, poultry 
production,	and	dry	 lot	 livestock	production,	which	due	 to	 the	
intensity	of	production,	necessitate	development	of	specialized	
sanitary	 facilities	 and	 control.”	The	 plaintiffs	 began	 a	 broiler	
chicken	 raising	 activity	which	was	 characterized	 as	 an	 IAA	
under	the	ordinance	and	filed	a	land	use	appeal	challenging	the	
ordinance	as	violating	or	preempted	by	state	law.	The	plaintiffs	
argued	that	the	ordinance	was	unconstitutionally	vague	because	
the	ordinance	did	not	clearly	define	what	constituted	an	intensive	
agricultural	 activity.	The	 court	 denied	 summary	 judgment	 for	
the township, holding that the ordinance was not unambiguous 
or	sufficiently	clear	to	rule	as	a	matter	of	law	that	the	ordinance	
was	 not	 unconstitutionally	 vague.	The	 plaintiffs	 also	 claimed	
that	the	ordinance	was	pre-empted	by	the	Pennsylvania	Nutrient	
Management Act which had less stringent standards than the 
ordinance.	The	court	also	denied	summary	judgment	on	this	issue	
as	premature	without	further	evidence.	The	plaintiffs	claimed	that	
the	ordinance	violated	the	Pennsylvania	Municipalities	Planning	
Code which prohibited ordinances from restricting agricultural 
operations	that	have	traditionally	been	present	in	the	area,	unless	
the operations had a direct effect on public health and safety. The 
court	denied	summary	judgment	for	the	township	because	issues	
of fact remained as to the possible public health and safety issues 
supporting the ordinance. Commonwealth of Pennsylvania v. 
Richmond Township, 2009 Pa. Commw. LEXIS 236 (Commw. 
Ct. Penn. 2009).
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 The taxpayer was employed during the tax years in issue and 
had	filed	Form	W-4	with	each	employer	claiming	that	no	income	
tax would be owed. The taxpayer had formed a trust and claimed 
that	all	wages	were	earned	by	the	trust.	The	trust	filed	From	1041	
but offset all income by deductions. The court held that the trust 
was a sham and that all wages were taxable income to the taxpayer. 
The	court	also	approved	imposition	of	penalties	for	failure	to	file	
individual	income	tax	returns,	underpayment	of	estimated	taxes	
and	for	filing	false	Form	W-4s.	Lizalek v. Comm’r, T.C. Memo. 
2009-122.
INSURANCE
 BAILMENT. The plaintiff was a cattle raiser who entered into 
a	contract	with	a	dairy	to	raise	and	feed	bull	and	heifer	calves	
belonging	to	 the	dairy.	Although	the	contract	provided	for	 the	
plaintiff	 to	 acquire	 the	 bull	 calves,	 the	 heifers	were	 returned	
to	the	dairy.	The	plaintiff	obtained	a	lien	on	the	calves	for	the	
costs of feeding the animals as required by creditors who loaned 
money for the purchase of feed. The plaintiff obtained a blanket 
farm premises loss/liability insurance policy from the defendant. 
The	policy	provided	coverage	for	livestock,	including	cattle,	and	
it	 included	 theft	 as	 a	covered	peril.	The	policy	 stated	 that	 the	
coverage	on	livestock	included	livestock	on	or	off	the	premises,	
except while in transit by a common or contract carrier or in 
places	such	as	public	stockyards.	The	policy	also	provided	that	
it	covered	farm	personal	property	incidental	to	the	operation	of	
a	farm	while	on	the	described	premises	and	it	provided	coverage	
for	livestock	away	from	the	premises,	except	while	in	transit	by	
a common or contract carrier or while in certain places including 
public stockyards, sales barns, and sales yards. After some of the 
calves	were	stolen,	the	plaintiff	filed	a	claim	which	was	denied	
because	the	plaintiff	had	no	insurable	interest	in	the	calves	because	
the	plaintiff	did	not	own	the	calves.	The	court	held	that	the	policy	
excluded a bailment interest as an insurable interest, noting that 
the	lien	on	the	calves	was	inconsistent	with	an	ownership	interest.	
Schultz v. Western United Mutual Insur. Ass’n, 2009 Neb. 
App. LEXIS 80 (Neb. Ct. App. 2009).
RIGHT-TO-FARM
 NUISANCE.  The	plaintiff	filed	a	nuisance	suit	against	 the	
defendant	 grain	 elevator	 for	 fugitive	 dust	 emissions	which	
settled on the plaintiff’s property. The defendant argued that the 
Louisiana	Right-to-Farm	Law,	La.	Rev.	Stat.	§	3:3603	et seq., 
shielded it from liability. The plaintiff argued that the statute 
did	not	apply	because	of	(1)	the	defendant’s	history	of	receiving	
citations	 for	 emissions	 violations,	 (2)	 the	 defendant’s	 lack	 of	
records,	and	(3)	the	damage	suffered	by	the	plaintiff	demonstrated	
that the defendant was not using generally accepted agricultural 
practices. The court held that, under the statute, a defendant 
can	only	be	held	liable	if	(1)	the	operation	was	not	conducted	
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FARM INCOME TAX, ESTATE AND 
BUSINESS PLANNING SEMINARS
by Neil E. Harl
January 4-8, 2010 
Sheraton Keauhou Bay Resort & Spa 
Kailua-Kona, Big Island, Hawai’i. 
	 Spend	a	week	in	Hawai’i	in	January	2010	and	attend	a	world-class	seminar	on	Farm	Income	Tax,	Estate	and	Business	Planning	
by	Dr.	Neil	E.	Harl.		The	seminar	is	scheduled	for	January	4-8,	2010	at	Kailua-Kona,	Big	Island,	Hawai’i,	12	miles	south	of	the	
Kona	International	Airport.
 NEW FOR 2010:	This	year	we	are	asking	for	advance	attendance	commitment	before	contracting	with	the	hotel.	If	you	plan	to	
attend	the	seminar,	please	send	your	name,	address,	phone	number	and	e-mail	address	with	a	check	for	$100	to	Agricultural	Law	
Press,	P.O.	Box	835,	Brownsville,	OR	97327.	If	insufficient	people	send	in	their	checks,	we	will	cancel	the	seminar	and	return	
your	deposit.	If	a	sufficient	number	of	people	do	send	in	their	deposits,	the	seminar	will	be	held	and	the	deposits	will	become	non-
refundable	and	used	to	decrease	the	registration	fee	by	$100.	The	decision	whether	to	hold	the	seminar	will	be	made	on	July	10,	
2009	so	please	mail	your	deposit	by	July	5,	2009.
	 Seminar	sessions	run	from	8:00	a.m.	to	12:00	p.m.	each	day,	Monday	through	Friday,	with	a	continental	breakfast	and	break	
refreshments	included	in	the	registration	fee.	Each	participant	will	receive	a	copy	of	Dr.	Harl’s	400+	page	seminar	manual	Farm 
Income Tax: Annotated Materials	and	the	600+	page	seminar	manual,	Farm Estate and Business Planning: Annotated Materials, 
both	of	which	will	be	updated	just	prior	to	the	seminar.
Here	is	a	sample	of	the	major	topics	to	be	covered:
	 •	Farm	income	items	and	deductions;	losses;	like-kind	exchanges;	and	taxation	of	debt	including	the	Chapter	12	bankruptcy	tax	
provisions.
	 •	Income	tax	aspects	of	property	transfer,	including	income	in	respect	of	decedent,	installment	sales,	private	annuities,	self-canceling	
installment notes, and part gift/part sale transactions.
 • Introduction to estate and business planning.
	 •	Co-ownership	of	property,	including	discounts,	taxation	and	special	problems.
	 •	Federal	estate	tax,	including	alternate	valuation	date,	special	use	valuation,	handling	life	insurance,	marital	deduction	planning,	
disclaimers,	planning	to	minimize	tax	over	deaths	of	both	spouses,	and	generation	skipping	transfer	tax.
	 •	Gifts	and	federal	gift	tax,	including	problems	with	future	interests,	handling	estate	freezes,	and	“hidden”	gifts.
	 •	Organizing	 the	 farm	 business—one	 entity	 or	 two,	 corporations,	 general	 and	 limited	 partnerships	 and	 limited	 liability	
companies.
	 •		Recent	legislation	tax	provisions.
	 The	seminar	registration	fee	is	$645	for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural Law Manual or the 
Principles of Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.		Brochures	have	been	sent	to	all	subscribers.	For	
more information call	Robert	Achenbach	at	541-466-5544	or	e-mail	at	robert@agrilawpress.com.
